
  
OFFICES: Pretoria |Johannesburg | Cape Town | Durban  ASSOCIATE OFFICES: Angola | Botswana | Burundi | Cameroon (OAPI) | Egypt | Ethiopia | Ghana | Kenya | Lesotho | Liberia | Libya | Mozambique 

(ARIPO) | Namibia | Nigeria | Sierra Leone | Swaziland | Tanzania (including Zanzibar) | The Gambia  | Zimbabwe 
PARTNERS  Howard Rogers Dario Tanziani Johan du Preez Colin MacKenzie Nelia Hickman Mariëtte du Plessis Samantha Copeling Gérard du Plessis Phil Pla Louis van der Walt Russell Bagnall Simon Brown 
Grégor Wolter Joseph Goedhals Blain de Villiers André Visser Eugene Honey Darren Olivier Nolwazi Gcaba David Scheepers Megan Moerdijk Kelly Thompson Nolo Khechane Janice Galvad Nishi Chetty 
Lucy Signorelli Steven Yeates Johnny Fiandeiro Leander Opperman Jenny Pienaar Danie Dohmen Alexis Apostolidis Bilkis Daby Debbie Marriott Lauren Ross Dale Healy Mandy Swanepoel Roelof Grové 
Nicolette Koch James Davies Nicky Garnett Vishen Pillay Godfrey Budeli Jac Marais Nthabisheng Phaswana Nishan Singh Pieter Visagie Dieter Welthagen Ferdi Myburg Somayya Khan Danie Strachan 
Werina Griffiths Sajidha Gamieldien Jani Cronjé Wilhelm Prozesky Nicolette Biggar JeanPaul Rudd Andrew Molver Lindie Serrurier Charl Potgieter Stephen Hollis Alicia Kabini Alicia van der Walt 
Andrew Phillips 
SENIOR CONSULTANTS   Chris Job Craig Forbes Gavin Kotze Gavin Noeth Ilze Dijkstra 
ASSOCIATES   Deborah Marsicano Therése Davis Claire Bothma Udi Pillay Amina Suliman Nicole Smalberger Nondumiso Msimang Wynand Fourie Wensel Britz Kim Rampersadh Zunaid Olivier 
LitaMiti Qamata JanHarm Swanepoel Dakalo Luvhimbi Kerry Wiers Richard Wiers Kareema Shaik Karen Lam Femke Van Dyk JeanLouis La Grange Vuyokazi Ndamse Nicole Haworth Jevonne Le Roux 
Tayyiba Nalla Lisa Van Zuydam Thando Manentsa Alissa Nayanah Helgard Janse Van Rensburg Irshaad Savant Thamaray Govender Catherine Wojtowitz Farzana Rassool Melissa Dreyer Nazli Naidoo 
Nevashni Pillay Jeanette Visagie Misha Van Niekerk Robyn MüllerMabuza Ramon Pereira JulieAnne Tozer JeanFrancois Bruneau Shani Van Der Bergh LizeMari Van Dyk Alicia Heyneke Thembi Khoza 
Lavashnee Mandry Delia Veeran Varana Chutterpaul Shanine Viljoen Shmuel Moch Donald Mokgetle Farrel Frank Neale Christy Maureen Makoko Sophia Czarnocki Demi Cyster Christoff Pretorius 
Jameel Hamid Shaina Steyn Charleen Rupnarain Nicholas Rosslee Tamlynn Avis Robyn Adams Yingisani Nyambi Lebohang Mosala Denel Campbell Esmé Voogt Nalo Gungubele Khanyisa Mapipa 
Hugo Biermann Thapelo Montong 
CHIEF OPERATING OFFICER   Dave Forbes   Level 4 BBBEE Contributor rating (amended codes) 
81 

 
 Dear Mr. President 
 
SUBMISSIONS ON THE CONSTITUTIONALITY OF THE COPYRIGHT AMENDMENT BILL NO. B13 OF 2017 
AND THE PERFORMERS' PROTECTION AMENDMENT BILL, NO. B24 OF 2016 

 
Adams & Adams is a South African, Intellectual Property law firm that represents associations and 
companies that are commercially active and invest in South Africa’s copyright industries, including in 
the entertainment, television, film, broadcasting, music and publishing industries.   
 
We represent clients who are concerned that certain aspects of the Copyright Amendment Bill, 2017 
(“the Bill”) are inconsistent with the Constitution, and will be invalid if the Bill is assented to in its current 
form. As a result, we have been instructed to make submissions to you on these constitutional issues. 
Our submission is that you should not assent to the Bill, and that you should instead refer it back to the 
National Assembly, in terms of section 79(1) of the Constitution. 
 
The trade associations that we represent are broadly representative of South Africa’s creative and 
copyright industries: 

• ANFASA - Association of Non-Fiction Authors of South Africa 

• A.S.A - Animation South Africa 

• IBFC - Independent Black Filmmakers Collective 

• MPA-SA - Music Publishers Association of South Africa 

• PASA - Publishers Association of South Africa 

• PEN Afrikaans (authors) 

• RiSA - Recording Industry of South Africa 

• VANSA - Visual Arts Network of South Africa 

• WGSA - Writers Guild of South Africa 

    

 
To:  
The Hon. President Ramaphosa 
His Excellency, the President of the Republic of South Africa 
 

By email to: 
presidentrsa@presidency.gov.za 
nokukhanyaj@presidency.gov.za 
geofrey@presidency.gov.za 
 
  
 

 

 

Our Reference:  TR153976ZA 
   
Your Reference:  - 
 
Date: 04 April 2019  
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Our clients fully support government’s initiative to modernize our copyright legislation to meet the 
challenges of the digital age; to bring our laws in line with international best practice and the copyright 
treaties to which South Africa is bound; and to uplift and enhance the earning capacity of vulnerable 
authors and performers.  However, any measures to achieve these laudable objectives must of course 
pass constitutional muster. Our clients have serious concerns regarding the constitutionality of the Bill, 
if it is assented to in its current form.  
 
The Bill is procedurally and substantively unconstitutional 
 
Written submissions on the constitutionality of the Bill have been prepared, on our instruction, by Adv. 
Steven Budlender and Adv. Ingrid Cloete, practising advocates and constitutional law specialists. These 
submissions are attached and marked Annexure “A”: Adv S Budlender Adv I Cloete.   
 
We draw particular attention to the opinion previously prepared for the Presidency by Adv. Gilbert 
Marcus SC and Adv. Seena Yacoob (now Yacoob J) regarding the Intellectual Property Laws Amendment 
Act 28 of 2013 (“IPLAA”). That opinion was made publicly available and is annexed to submissions by 
Adv. Budlender and Adv. Cloete. Though IPLAA was initially tagged as a section 75 Bill, then-President 
Zuma referred it back to the National Assembly on the basis of this advice.  We respectfully submit that 
precisely the same approach is required here. 
 
The key issues raised in these submissions are as follows:  
 

• The Bill has been incorrectly tagged as a section 75 bill. In fact, its provisions substantially affect 
two areas listed in schedule 4 to the Constitution: cultural matters, and trade. As a result, the 
process in section 76 of the Constitution ought to have been followed. If the Bill is ultimately 
assented to after having been enacted following the section 75 process, it is liable to be set aside 
as constitutionally invalid on this basis alone. 

• Sections 6A(7), 7A(7) and 8A(5) constitute retrospective and arbitrary deprivation of property. 
These provisions mean that, going forward, copyright owners will be entitled to a lesser share of 
the fruits of their property than previously. The retrospective provisions deprive copyright 
owners of property without sufficient reason, and therefore permit arbitrary deprivation of 
copyright. Sections 6A(7), 7A(7) and 8A(5), if assented to, would be constitutionally invalid. 

• Sections 6A(7)(b), 7A(7)(b) and 8A(5)(b) impermissibly delegate legislative authority to the 
Minister. If assented to, they would be constitutionally invalid. 

• There has been inadequate public consultation on section 12A – the new fair use exception. 
Public participation is a prerequisite for legislation to be constitutionally valid. Section 12A 
therefore stands to be set aside on this basis, if it is assented to. 

• A number of the new exceptions constitute arbitrary deprivation of property. These are, in 
particular: Section 12A; Section 12D; Sections 19C(3), 19C(4), 19C(5)(b) and 19C(9); Section 
12B(1)(a)(i); Section 12B(1)(c); Section 12B(1)(e)(i); and Section 12B(1)(f). 

• Sections 12A and 12D violate the right to freedom of trade, occupation and profession. Not only 
do the limit copyright owners’ choice of occupation without justification, but they also constitute 
irrational regulation of copyright owners’ occupations. 

 
As a result, we submit that, if the Bill comes into effect in its current form, it would be unconstitutional. 
In terms of section 79(1) of the Constitution, the President is obliged, if he has reservations about the 
constitutionality of a Bill, to refer it back to the National Assembly for reconsideration.  Therefore, we 
respectfully submit that the Bill should be referred back to the National Assembly for reconsideration, 
in terms of section 79(1) of the Constitution. 
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Our clients also have other reservations about the development of the Copyright Amendment Bill that 
indicate that its final outcome may be irrational in the light of its stated intentions.  This is not raised 
directly in these submissions, but our clients reserve the right to raise such objections before an 
appropriate forum in the future.  
 
The Bill conflicts with international treaties 
 
André Myburgh has prepared written submissions regarding treaty compliance and other incidental 
matters. Mr Myburgh is admitted as an attorney in South Africa and is a specialist consultant in copyright 
law internationally, who had been appointed as an expert by the National Assembly’s Portfolio 
Committee on Trade & Industry to serve on its Panel of Experts on legal matters relating to the Copyright 
Amendment Bill. Mr Myburgh’s written submissions are attached and marked Annexure “B”_A 
Myburgh.  
 
The key submission made by Mr Myburgh is that the Bill conflicts with international treaties on copyright 
and the protection of intellectual property to which South Africa is a party (the Berne Convention and 
the Trade-Related Aspects of Intellectual Property Rights Agreement (TRIPS)), as well as treaties to 
which Parliament has resolved that South Africa should accede (the WIPO Copyright Treaty and WIPO 
Performances and Phonograms Treaty (WPPT)). 
 
We respectfully submit that this is directly relevant to the question of whether the President should sign 
the bill or instead refer it back to the National Assembly.  That this is so is made clear by the recent 
decision of the Constitutional Court in Law Society of South Africa and Others v President of the 
Republic of South Africa and Others 2019 (3) BCLR 329 (CC), where the court held that the President is 
bound by even undomesticated treaties as a representative of the state and thus is required to act in 
accordance with them. 
 
Letters from industry 
 
Lastly, we attach letters from the trade associations that we represent in this matter, which explain, in 
brief, how those associations’ members rely on strong copyright laws to thrive, and how their 
commercial interests and the sustainability of increased investment into their respective industries are 
threatened by the Bill.  These letters are collectively attached and marked as Annexure “C”_Letters 
from Industry. 
 
The Performers’ Protection Amendment Bill, 2016 
 
Our submissions focus on the constitutionality of the Copyright Amendment Bill. Though we have not 
made specific submissions on the Performers’ Protection Amendment Bill, 2016 (“the Performers’ Bill”), 
it may, as the Copyright Amendment Bill, also suffer from a tagging difficulty as well as from similar 
substantive issues.  In any event,  because key provisions of the Performers’ Bill are incorporated by 
reference of provisions in the Copyright Act, and because the intention appears to be for both Bills to 
be adopted simultaneously, the Performers’ Bill cannot be assented to until such time as the 
constitutional difficulties with the Copyright Amendment Bill have been resolved, in addition to any 
constitutional difficulties with the Performers’ Bill itself. 
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In the circumstances, we appeal to you to refer both Bills back to the National Assembly so that further 
work can be done to ensure that the intended purpose of the copyright reform process is met, and that 
the resulting Bill is constitutionally compliant. 
 
We thank you very much for your consideration of these submissions. 
 
Yours faithfully 
ADAMS & ADAMS 
 
STEPHEN HOLLIS 
Checked and signed by the author and sent electronically  


